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53D CONGRESS, )

3d, Session.

HOUSB OF REPRESENTATIVES.

f

REPORT
{

No.1781

SALE OF INTOXICANTS TO INDIANS.

FEBRUARY

Mr.

OUR'.l'IS,

7, 1895.-Referred to the House Calendar and orclered to be printed.

of Kansas, from the Committee on Indian Affairs, submitted the following

REPOR'r:
[To accompany I-I. R . G657.]

The Committee on Indj::-1,n Affairs, to wbom was referred the bill (H.
R. 6657) to prollibit the sale of intoxicants to Indiaus, have had the
same under con sideration all(l recommend that it pass with the following amendments:
.
. .
.
.
Amend the title so as to read '' A b1ll to proh1b1t the sale of mtox1cating liquors to Indians, providing penalties therefor, and for other
purposes."
.
.
In line 5, page 1, insert the word "other" before the word "mtox1catiug."
.
In line 12, page 1, after the word "agent," add the followrng: 4 ' or
any Indian, in cluding mixed-bloods, over whom the Government,
through its Departments, exercises guardianship."
The necessity for this legislation is clearly set out in the accompany-·
ing letters, which are made a part of this report.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington, Jamia1·y 18, 1895.
SIR: Referring to office report of October 12, 1894, in response to a letter from Hon.
Thomas Lyn.ch, inclosing copy of House bill No. 6657, "To prohibit the sale of intoxicants to Indians," and asking for the opinion of this Department thereon, I have
the honor to transmit herewith, in duplicate, copy of a letter of January 4, 1895,
from the United States district attorney for the district of Washington, inviting
attention. to the fact that the courts of Washington and Oregon ha Ye decided that as
section 6 of the act of February 8, 1887 (24 Stat., 388), provided for the admission.
to citizenship in the United States of Indians who have taken allotments under said
act, such Indians are emancipated from the control of the Indian agents, and that it is
not a violation of the law (section 2139 of the Revised Statutes, as amended by the
act of July 23, 1892, 27 Stat., 260) to furnish snch citizen Indians with liquor.
Said bill No. 6657 provides a penalty for the sale of intoxicating liquors to Indians
who had taken allotments under the said act of 1887, and in that report it was suggested that as the tendency of the courts was to declare an Indian who had become
a citizen by taking an allotment in severalty to be free to purchase intoxicating
liquors, notwithstanding the fact that agents have been, under direction. of Congress, maintained over such Indians by the Government, it would be absolutely
necessary, if the Indian allottees are to be fully protected, that some such legislation
as proposed in this bill should be enacted. Mr. Brinker, the district attorney for
Washington, whose communication is referred to above, states that it has been frequently demonstrated (and it is not seen how demonstration. is necessary) that the
allotment of lands will not alone destroy the appetite for liquor nor render the Indian
any less dangerous to himself and neighbors than he was before. As was stated in
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the report from this office, above referred to, the making of allotments to Indi•
changes their status as to citizenship in the United States, but it does not change
their character nor tastes, and that as much harm can come to an Indian allottee 1,y
the free use of intoxicating liquors as he could receive by such use as a member of
the tribe.
In view of the fact that the courts have apparently unanimously decided that
Indian allottees do not come under the provisions of existing law prohibiting the
sale of liquors to Indians, I have the honor to recommend that Mr. Lynch be fur.
nished with a copy of Mr. Brinker's letter and be advised by letter from the
Department that it is thought that it would be very much to the benefit of the
Indians of the United States if the said bill No. 6657 should be passed by Congreaa
and should become a law.
I would also recommend that a copy of this report and of Mr. Brinker's letter be
trnnsmitted to the chairman of the Senate Committee on Indian Affairs, Hon. J. K.
Jones, with the suggestion that it is desirable that said House bill No. 6657 should
become a law.
Very respectfully, your obedient servant,
D. M. BROWNING, Commissionff',
The SECRETARY OF THE INTERIOR,

OFFICE UNITED STATES ATTORNEY, DISTRICT OF WASHINGTON,

Seattle, Wa.sh., Janua,·y 4, 1895,
SIR: I desire to call your attention to a matter which seems tome should be brought
to the attention of Congress and some remedial legislation passed covering it.
I refer to the sale of liquor to Indians. By section 2139, Revised Statutes of ~he
United States, it is made a crime for anyone to sell, give, etc., liquor to any Indian
under the charge of an Indian agent or superintendent.
On February 8, 1887 (24 Stat. L., 388), Congress passed what is known as the
"Dawes bill," providing for the allotment in severalty of the lauds of certain !eservations to the Indians. The sixth section of this act declares that every Indian to
whom allotments have been made is a "citizen of the United States and is entitled
to all the rights, privileges, and immunities of such citizens."
The United States courts in this district and in Oregon have decided that the effect
of section 6 is to emancipate the Indians from the control of the Indian agents and
to make them "citizens" in the fullest sense, and that it is not a violation of section
2139, J,evised Statutes, to furnish such citizens with liquor.
My conteution has been, in all the cases which I have tried, that so long as the
Indian remains upon the reservation over which an agent is appointed he is protected by section 2139, Revised Statutes, but this is denied by the court.
It seems to me that the policy of Congress bas been to civilize these Indians, and
that the allotment of land is but one step in that direction, giving them land so
that by the reflection of proprietorship they may cease their wandering and become
attached to one place which they can call their "home," and that they are just as
susceptible to evil influences while occupying their home as they were before, and
in as great danger from the liquor traffic as they were before the allotments were
made, and that the same reasons exist now for prohibiting this traffic, under severe
penalties, as ever existed. It has been frequently demonstrated that the allotment
of land will not alone. destroy the appetite for liquor: nor render the Indian any
the less dangerous to himself and neigh l>or than he was before .
. ~":less this tr~ffic i~ prohibited by legislation, the policy of the Government. to
civilize the Indian will be defeated, and he will be converted from a waudermg
nomad into a drunken loafer.
I tried a case to-day in the United States district court here in which a man w
indictec~ for elling liquor to two Indians on November 29, 1894. The evidence w
conclusive that the defendant sold the Indians a quart of whisky, which they drank
aud became o intoxicated that one of them laid down across a railroad track, where
he was found by an officer, and upon being arrested his drunken companion attempted
for cibly to re cue him from the officer.
. Tb
Indian testified that they Ii vecl upon lands wp.ich had been allotted to them
m v ralty, and the court instructed the jury to return a verdict acquitting the
cl fi ncl,n.
I ·all_ th . m tters to your attention in the hope that some legislation may be
ha whT1cb will make the offender liable to puni hment.
' r y r p ctfull y,
WM. H. BRINKER,
United Stairs .Attorney.
F L,DI.A. AFF AIR ,
Washington, D. C.
T
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OFFICE OF INDIAN AFFAIRS,
Wa8hington, ,Jani1,ary 26, 1895.
Sm: I am in receipt of your letters of January 2, 1895, tr~nsmitting a copy of
Honse bill 6657, "to prohibit the sale of intoxicants to Indrnns," as follows, on
which you request the opinion of this Departm~nt :..
.
.
"Be it enacted by the Senate and House of Representatwe_s of the Um~ed States of A-rnerwa
in Congress assernbled, That any pers?n wh~ shall s_ell, grye away, dispose of, ~xchange,
or barter any malt, spirituous, or vmous hquor, 1ncludmg beer, ale, and wme, or a~y
ardent or intoxicating liquor of any k_h~d whatsoever, ?r any essence, extract, bitters preparation compound, compos1t10n, or any article whatsoever, under any
narr:.e label1 or b;and which produces intoxication, to any Indian to whom allotment
of la~d has been made while the title to the same shall be held in trust by the Government, or to any Indian a ward of the Governme~t under charge of any l?dian
superintendent or agent; and any person who shall rntroduce, or attempt to rntroduce, any malt, spirituous, or vinous liquor, including beer, ale, !1'nd wine, or any
ardent or intoxicating liquor of any kind whatsoever into the Inchan country, shall
be punished by imprisonment for not more than two years, or by a fine of not less than
one hundred dollars, for the first offense and not less than two hundred dollars for each
offense thereafter, or by both fine and_ imprisonment, in the discretion of the c?urt:
Provided, however, That when the pumshment shall be by fine the person conv10ted
shall be committed until fine and costs are paid, the informers to have and receive
one-half of all fines paid and collected. .B ut it shall be a sufficient defense to any
charge of introdueing, or attempting to introduce, ardent spirits, ale, beer, wine, or
intoxicatin~ liquors into the Indian country that the acts charged were done under
authority, m writing, from the War Department, or any officer 'duly authorized
thereunto bv the War Department.
•
"SEC. 2. That so much of the A.ct of the twenty-third day of July, eighteen hundrecl and ninety-two, as is inconsistent with the provisions of this A.ct is hereby
,
repealed."
In line 11, section 1, you suggest an amendment t.o the bill by inserting after the
word :,Government" and before the word "under" the words "or any Indian over
whom the Government exercises wardship." The ohject of this amendment is, as
you say, in order to avoid any misunderstanding as to the meaning and intent of
the word "ward" as used in the bill.
In reply, I have to say that the office has experienced some considerable difficulty
in dealing with Indians to whom allotments have been made under the various provisions of law touching tlie same on account of the duty of the Government with
respect to the sale of liquor to Indians who have received allotments, the act of 1887
(24 Sta~., 388),known as the general allotment act 1 making such Indians citizens of
the Umted States.
It has been held by this office that Indians to whom allotments have been made,
where the allotments are held in trust by the United States, and the Congress and
this Department have found. it necessary to maintain an agency over them for any
purpose whatever, would be under the charge of the United States Indian agent
within the meaning of section 2139 of the Revisell Statutes as amended by the act of
Ju]y 23, 1892 (27 Stats., 260), and that anyone selling or otherwise furnishing them
with intoxicating liquors would be liable to pnnishment in like manner as they
would be if the Indians had not been given their aHotments.
This opinion was based on the decision of the Supreme Court in United States v.
Holliday (3 Wall., 407 J wherein it was held that the question whether "any particnlar class of Indiaus are still to be regarded as a tribe or have ceased to hold tribal
' '\'elations, is primarily a question for the political departments of the Government,
and if they have decided it, this court will fo1low their lead."
The district courts of the United States, it seems, have not, however, held this
v~e_w of the case, the _offi~e having received nnmerous reports from its agents
c1tmg cases where the district courts have held that the making of allotments to
Indians of a reservation makes them citizens of the United States and takes them
out from under the charge of the agents of the United States, notwithstanding the
fact that the Government maintains agencies over them. The court of the United
States for the district of Washington hehl, in a case which was tried in the spring of
1~90, that as the Puyallup Indians were citizens of the United States, the sale of
liquors to them was not punishable under the Statutes, basing this opinion on the
gronnd that the Congress and the Executive were not authorized to maintain an
a~encr ov_er the _Indi'.'Lns after theY: had become citizens. This appears to this office
to be m direct v1olat10n of the rulmg of the Supreme Court in the case of Holliday
above cited.
'
The rustrict ~ourt of the U~ited States for Oregon,. Jndg_e Bellinger, held in the
case of the Umt~d States v. 'Ihomas Kawkes and Edwm Kline (none of these cases
have bee~ published, so far as I know) to the same effect, viz, that Indians who
have received allotments in severalty have become citizens of the United States
and are not in charge of the United States agent, and therefore the sale of liquors
DEPARTMENT OF THE INTERIOR,
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to them is not prohibited by the law which is applicable only to the Indian warda
of the Government.
It will be observed that the tendency of the courts below is to declare Indiana
who become citizens by taking allotments in severalty not to be under the Indian
agent within the meaning of the law prohibiting the sale of liquors to Indiana,
and to be free to purchase intoxicating liquors, notwithstanding the fact that
agents are maintained over them by the Government; and as the cases in which
these decisions are made are of a criminal character and can not be appealed by the
GoYernment, it will be absolutely necessary for the full protection of the Indian
allottees that some such legislation as is proposed in this bill shall be enacted. The
making of allotments to Indians changes their status as to citizenship, but it doee
not change the Indian character or his tastes. As much harm, therefore, can come
to an Indian allottee by the free use of intoxicating liquors as he could receive by
such use as a member of a tribe, and the presence in the midst of any community of
Indian allottees who would be free to purchase intoxicating liquors would be a
menace to the lives and property of the law-abiding members of such community.
In a report of August 14, 1894, Capt. P. H. Ray, U. S. A., until recently the acting
Indian agent of the Shoshone Agency, Wyo., says, with respect to the attitude of
the courts toward this question, that if this is to be the interpretation of the law
by the courts he does not think any advantage to be derived from allotments will
sompensate for the evil that will follow the opening of the reservation to whisky
sellers, and that in their present condition it will practically destroy these people to
remove them from the protection of agents and turn them over to the most lawless
element on the frontier. Mr.John F. 1.'. B. Brentano, the Indian agent forthe Grand
Ronde Agency, in Oregon, reported on the subject also, and expressed somewhatsim,,
ilar fears as to the results to the Indian allottees the decisions of the courts respecting this matter would have.
·
I have just recently received a letter dated Seattle, Wash., January 4, 1895, from
William H. Brinker, United States district attorney for the district of Washington, inviting my attention to the decisions of the courts respecting th• sale of
liquors to Indian allottees, and expressing the belief that tl.te attention of Congress
shoulcl be called to the same and some remedial legislation passed covering it. He
says "that unless this traffic is prohibited by legislation the policy of the Government to civilize the Iudia,n will be defeated, and he will be converted from a wandering noma(l into a drunken loafer."
Under date of October 12, 1894, the office submitted a report to the Secretary ot
the Interior on this bill, at the request of Hon. Thomas Lynch, of Wisconsin, and
on January 18, 1895, two copies of Mr. Brinker's letter, above referred to, were
transmitted to the Secretary with the request that Mr. Lynch's attention be invited
to. the desiral>~lity of ~he passage of this law, and that a copy be furnished the Co~mittee on Indian Affairs of the Senate, with the statement that the passage of this
bill, or some such legislation, is not only deemed desirable, but apparently absolutely necessary for the full protection of the Indian allottees.
With respect to the amendment which you suggest to the bill, I have to say that
it would seem to be desirable that the bill should be amended in some similar manner, but I would suggest that the words offered by you be proposerl after the wo~d
"agent," and before the word ''and" in line 12, section l. The reason for this 1s
that if the amendment were inserted at the place where you suggest, the law would
not be applicable to allottees who have received allotments under the 4th section of
the act of 1887, their allotments being on the public domain and outside of the
jurisdiction of any United States Indian agent, but these Indians are also q~rnsi
wards of the Government, and need none the less the protecting arm of the Umtecl
States.
I woul~ also .sugge~t an amendment to your amendment by the insertion of tho
words "mcludmg mixed bloods" after the word "Indian" and before the word
"over." This amendment seems to be desirable, in view of the fact that there
!1-Ppears to be a great difference of opinion as to what an Indian is within the meanmg of the laws; and also by the insertion of the words "through it political departments" after the word" government," and the substitution of the word "gnanlianship" for "wardship."
I inclo ea copy of the bill showing how I would recommend that it be ameucled,
and have to say, as I have once or twice before said in this letter that I think it Yerv
desirable that 'ongress should, at this session, enact the same ix{to law or pa
ome
legislation similar to this bill.
Very r pectfully,
D. M. BROWNING, Commissioner.
Hon. EORGE D . • fEIKLF:JOHN,
House of Representative,,
(Through the ecretary of the Interior.)
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